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EDITORIAL NOTES. 


' THE Supreme Court has decided that the County Court act is un- 
“constitutional on the ground that it does not in fact abolish the Court of 
"Common Pleas, and the other inferior courts, but continues them with 
their jurisdiction, to be exercised under a new name by judges ap- 
pointed in a manner not authorized by the constitution. The opinion 
‘was read by Justice Van Syckel, and concurred in by Justice Lippincott. 
Justice Magie dissented. He referred to the fact that the legislature 
thad power to alter as well as to abolish the courts and said : “If this legis- 
ation does abolish the Common Pleas and creates a court of wider 
urisdiction, then in my judgment, it can be supported under the legisla- 
five power to abolish-that court. But if it continues its jurisdiction to 
ito be exercised by another judge. appointed in a different mode, it is 
hot evasive legislation, but a proper exercise of the legislative power to 
ter that court.” There is certainly a great deal to be said on both 
Bides of the question, and it would have been more satisfactory if so im- 
portant a question had been decided by a larger court, and by a greater 
preponderance of judical opinion. The judgment of the court refers 
bnly to the officers of Essex county, but it will, of course, be acceptéd as 
declaring the law, and the officers in all counties will disregard the pro- 
Visions of the statute for the election of judges, and the old courts will go 
on as before. 
_ The difficulty with the act is that it showed too plainly that its pur- 
pose was to change the mode of appointment of the judges rather than in 
uth to alter or abolish the courts. If the jurisdiction of the Common 
Pleas had been transferred to the Circuit and a new criminal court had 
"been created with the jurisdiction of the Oyer and Terminer and the 
Courts of Sessions, it would then have seemed as if the design had been 
‘to separate the civil from the criminal jurisdiction and to create a new 
) criminal court with general powers. In such a case, even though the 
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jurisdiction of all the courts together remained undiminished, it could 
not have been said that the change was only a change of name. The 
Common Pleas would have been abolished and its jurisdiction given to 
an existing court which has already taken most of its business, and the 
various criminal courts would also have been abolished and a new court 
of general criminal jurisdiction have been created in their stead. The 
jurisdiction remains even when a court is abolished. It must be placed 


somewhere, and the fact that a new court takes the jurisdiction of an old | 
one is not of itself enough to show that the old court is not done away | 


with. It is only when the coincidences are so great as they were in the 
present case that a court is constrained to decide that such a statute does 
not in fact alter or abolish the courts but only changes the names and 
the mode of appointment of the judges. 





THE situs of choses in action and the ground of jurisdiction over them 
in cases of foreign attachment are discussed by Vice-Chancellor Pitney in 
a recent case, National Fire Ins. Co. v. Chambers, 32 Atl. Rep. 663, 
Money due from a.company in Pennsylvania to a resident of New Jersey 
was attached in Pennsylvania, and it was held that this attachment was 
good against an assignment of the debt afterwards made by the resident 
of New Jersey. It had been argued that the situs of the debt was in 
New Jersey, the domicile of the creditor and that, therefore it could not 
be attached in Pennsylvania, but the Vice-Chancellor held that the rule 
that the thing must be within the territory in order to give jurisdiction 
in attachment, applied only to tangible property capable of actual seizure, 
and not to choses in action. ‘“ The jurisdiction,” he said, “ to fasten 
choses in action by garnishee process depends upon the ability to serve 
process of garnishment upon the debtor of the absent defendant within 
the territorial jurisdiction of the court.” Tangible property must be 
actually taken in attachment, and for this reason it can be attached only 
where it is found, but debts are attached by a warning or summons to 
the debtor, and the question of the legal situs of the debt is of no practi- 
cal consequence. The situs of the debt, the Vice-Chancellor insisted, is 
not a satisfactory basis of the jurisdiction. If a debt can in any true 
sense be declared to have a situs, the well established rule is, that it fol- 
lows the person of the creditor, and this rule applied to foreign attach- 
ment would defeat the remedy altogether, because the creditor is the 
absent defendant who is beyond the jurisdiction of the court. In order 
to avoid this difficulty some judges have held that for the purpose of 
attachment the situs of the debt might be regarded as the domicile of the 
debtor. This suggestion was made by Judge Andrews in a recent case 
in the New York Court of Appeals (Douglas v. Insurance Co , 138 N.Y. 
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209), but Vice-Chancellor Pitney insists that this arbitrarily changes 
the situs of the debt to suit the theory that situs is necessary to juris- 
diction, and he refers to cases of attachment under the custom of the city 
of London, and ‘o other cases to show that the jurisdiction is in fact ob- 
tained by a notice or warning to the person who owes the debt to the 
defendant, and that the jurisdiction is always maintained where the gar- 
nishee is properly notified. 





THE CASE in the New York Court of Appeals, as well as the case be- 
fore Vice-Chancellor Pitney, involved the question of the domicile of a 
corporation, and it was held in New York that a corporation could have 
but one domicile, and that if its domicile was in New York, a debt due 
to it could not be attached by garnishee process served upon its agent in 
Massachusetts, appointed under the laws of that state, for the purpose of 
receiving service of process. The company was carrying on business 
in Massachusetts, and it was conceded that under the laws of Massa- 
chusetts the debt was properly attachable there, but the court held that 
in New York the attachment was no defense to an action against the 
compauy by the defendant in the attachment suit. The domicile of both 
debtor and creditor being in New York, the court in Massachusetts had 
no jurisdiction over the debt, and the corporation, having its domicile in 
New York, could not be regarded as having a domicile in Massachusetts 
also. Vice-Chancellor Pitney criticises this decision and refers to cases 
in England and in New Jersey, to the effect that for many purposes, with 
corporations as well for individuals, there may be two domiciles and two 
jurisdictions. He refers to Dicey on Dom. pp. 110-112; Iron Co. v. 
McLaren, 5 H. L. Cas. 416-449; Newby v. Manufacturing Co, L. R. 
7, Q. B. 293; Haggin v. Comptoir d’Escompte de Paris, 23 Q. B. Div. 
519. Moulin v. Insurance Co., 24 N. J. L.-(4 Zab.) 222; Phillipsburg 
Bank v.'D. L. & W. Railroad Co.,27 N. J. L. (3 Dutch.) 206, and McGregor 
y. Erie Railway Co. 35 N. J. L. (6 Vr.) 115. Applying this doctrine 
to the case in hand, he finds that the insurance company had such a 
domicile in Pennsylvania; that the debt due from it to the defendant in 
New Jersey could be properly attached by notice given to it by garnishee 
process in Pennsylvania. 





‘ Davock v. Nealon, N: J. Supreme court, July 13, 1895, 32 Atl. Rep. 
675, was a curious case on the law of adverse possession. It is well set- 
tled that the adverse possession of succesive independent trespassers 
will not make a continuous adverse possession under the statute, and 
also that if there is any privity of estate between the successive tres- 


passers the possession of one may be tacked to that of the other so as to 
make a continuous possession for the required period. In the present 
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case the question arose where the adverse possession was incidental to 
possession under successive deeds, but where there was no express con- 
veyance from one trespasser to the other of the other of the land claimed. 
The deeds described a certain piece of land, and the inclosure by fences 
included also another piece. The question was, whether there was evi- 
dence of a transfer of the possession ot this piece from one to another, so 
as to make the possession continuous. It was held that there was. “ It 


is perfectly obvious,” the court said, “that the deed, followed by pos-. 
session of the whole tract, is intended to operate as a conveyance of the: 


possession of all within the inclosure. The legal title passes, as to so 
much of the lot as is within the description in the deed; but the deed, 
aided by the inclosure and the actual transference of possession of the 
rest as of a part of the lot sold, is sufficient evidence of a transference of 
possession to raise the required privity between them. This has always, 
I think, been understood to be the rule in this state constantly enforced 
at nisi prius.” 





THE SuPREME Court in State, Grossman, pros. v. Hancock, comptroller, 
has approved and followed Judge Dixon’s opinion in Van Riper v. Hep- 
penheimer, comptroller, 17 N. J. L. J. 49, in which it was held that the 
act of March 16, 1893, entitled ‘‘ An act to tax intestates estates, gifts, 
legacies and collateral inheritance ” was unconstitutional so far as it at- 
tempted to impose a tax upon lands since these were not embraced in 
the title of the act. See also the decision of Judge Rice, in the appeal 
of Mary Dobermiller, 17 N. J. L. J. 378. The defect in the title has 
now been corrected by the act of May 15, 1894. 





BRODERIP v. SALOMON & CO.* 


(1895, May 7, 8, 28. Lindley, Lopes, and Kay, L. JJ.) 





Company Winding up —“ One Man” Com- 
pany—Illegitimate Purpose—Indemnily—Set- 
ting aside Sale.—Where a sole trader, for the 
purpose of carrying on his own business 
with limited liability, converts himself into 
and purports to sell to, a company in which 
the other members take practically no bene- 
ficial interest and have no controlling voice, 
‘although all the formalities of the Compa- 
nies Acts are strictly complied with, yet the 
company is one created by himself for an 


illegitimate purpose and is merely a trustee 
for him, and he is liable, in a winding up, to. 
indemnify it against its unsecured debts and 
liabilities incurred while carrying on the 
business. 

In such a case the sale of the business to 
the company is a fictitious one and may be 
set aside in the interests of creditors. 

Semble, per Lopgs, L. J. A writ of seire 
facias would go to repeal the certificate of 
incorporation. 


Appeal from VauGHan WILLIAMS, J. 
The material facts were as follows: In 1892, Aron Salomon was car- 
rying on a business which was solvent, but owed 7,679/. 12s. 6d. Being 





*12 R. 89 [Aug., 1895.] 
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desirous of forming a company to extend his business and to trade in 
future with limited liability, he entered into an agreement dated 20 
July, 1892, with a nominee as trustee for the intended company, by 
which the trustee agreed to buy the good will of the business for 7,5001. 
to be paid by the company, when formed, in cash. The fixtures, fittings 
and effects were to be bought for 6,000/., also in cash. The stock-in- 
trade was to be bought for 16,000/., in cash, or debentures. The bills in 
hand and book debts were also to be purchased for cash by the company 


at the figures at which they stood in a balance-sheet made out by the 


vendor on 31st May, 1892, which were 6,782. 19s.7d. The company’ was, 
further, to pay 2,500/. for the leases of the property on which the busi- 
ness was carried on. The vendor, on his part, agreed not to carry on 
his business for ten years within twenty miles of these premises. The 
yendor further agreed to pay and discharge all the debts and liabilities 
of the business subsisting on 1 J wy 1892, from which time the purchase 
was to take effect. 

In framing this agreement, and arriving at the sums to be paid by the 
company for Aron Salomon’s business, no one acted on behalf of the pro- 
posed company. Aron Salomon’s books were made up by an accountant 
employed by himself; no one else had anything to do with the matter, 
and he, in fact, settled the figures and dictated the terms which were to 
be found in the agreement, and no actual valuations were made. The 
prices which the company was to pay were considerably higher—it was 
alleged, by some, 8,000/.—than the amounts appearing in the balance 
sheet, which showed the tetal of assets at close on 31,000/., with an esti- 
mated balance, after making a deduction for debts and liabilities, of 
23,2791. 

On 28 July, the company was registered with limited liability, to acquire 
and carry on Aron Salomon’s business. He and his wife and daughter 
and four sons, all of whom were of full age, signed the memorandum of 
association for one share each. The nominal capital of the company was 
40,0002., divided into 40,000 shares of 1/. each. He signed the memo- 
randum in respect of one share only; but he subsequently acquired 
20,000 other shares. No one else ever had any shares in the company. 

By the articles of association each member was entitled to one vote 
for every share held by him; the first directors were to be nominated 
by a majority of the subscribers to the memorandum of association; the 
directors had the usual general powers of management, with large pow- 
ers of borrowing money, and with an express power to issue debentures 
for any debts of the company. At board meetings questions were to be 
decided by a majority of votes, but in the event of an equality: of votes 
the chairman had a second or casting vote. 
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On 2 August, 1892, the subscribers to the memorandum of association 
met and held a general meeting of the company, and appointed Aron 
Salomon and two of his sons to be the first directors, at ftxed salaries, 
Aron Salomon was appointed managing director. 

On the same day the three directors thus appointed met. Aron Salo- 
man was appointed chairman, and another of his sons was appointed sec- 
retary. Two directors were to form a quorum. 


The agreement for the acquisition by the company of Aron Salomon’s — 


business was formally adopted. It was further resolved that the stock-in- 
trade should be taken at the price of 16,000/., and be paid for as to 6,000/. 
in cash, and as to 10,0002. in debentures, bearing interest at 5 per cent., 
and payable at the end of six years, unless previously redeemed by the 
company. It was also resolved that a cheque for 6,782/. 19s. 7d., should 
be drawn in favour of Aron Salomon for the bills in hand‘and book debts, 
and that upon his executing a declaration of trust of the leases of his 
business premises, 2,500/. cash should be paid to him. It was also re- 
solved to issue seven shares to the seven subscribers of the memorandum 
of association, and these were allotted. ; 

A formal agreement in substance, the same as the preliminary agree 
ment for the acquisition of the business, was executed by Aron Salomon 
and the company. 

On 5 September, 1892, 10,000/. debentures, at 5 per cent., were 
sealed and ordered to be given to Aroa Salomon in part payment. He bor- 
rowed 5,000/. from Mr. Broderip on the security of these debentures, 
and, to make the security more perfect, he surrendered his debentures 
and obtained a fresh issue of debentures to the same amount to Mr, 
Broderip direct. He himself lent the 5,000/. to the company at 10 per 
cent. interest. He affected to receive payment of 20,000/. from the com- 
pany, which, it was alleged he applied in buying the 20,000 shares, which 
were allotted to him, but:no call was ever made upon him in respect of 
them. It appeared that as money came in through the business, money 
was paid to him; but the materials before the court did not show whether he 
paid 20,000/. to the company for the shares. The result, however, was’ 
that he obtained sufficient cash either from the business, or from that 
and Broderip’s loan, to pay the 7,679/. 12s. €d. debts, which be paid off, 
and he took payment from the company of 20,000/., part of the price of 
39,2571., and became the holder of 20,000 shares. No cash was drawn 
out of the business, except a small amount, and not much was added to 
its funds, by these proceedings, but the business was carried on upon a 
larger scale for about fifteen months, with a considerable turnover, at 
the rate, according to Aron Salomon, of 50,000/. or 60,000/. a year. 

Default was made in paying-the interest on the debentures, and Mr. 


Broderip, after having given notice requiring payment of the prin- 
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cipal, commenced the action for the usual relief. This led to.a winding- 
up petition. A receiver was appointed, and an order to wind up the 
company was made. A defence and counterclaim was put in by the 
company, represented by the liquidator, who had to provide for a large 
amount of unsecured debts, which had been contracted since the forma- 
tion of the company. The counterclaim was amended and re-amended, 
and, as re-amended, it alleged that the company was formed by Aron 
Salomon, and the debentures issued, in order that he might carry on the 


_ business. and take all the profit without risk to himself, and that the com- 


pany was the mere nominee and agent of Aron Salomon, and it asked to 
rescind the agreement of 20 July and 2 August, 1892, to cancel the 
debentures, to recover from Aron Salomon the price received by him in ° 
cash, to the amount of 29,2571., with interest, and for a lien on the busi- 
ness and assets for the same; or, alternatively, a declaration that Aron 
Salomon was bound to indemnify the company against its liabilities and 
the debts due from it, upon the ground that it was really his business 
earried on by him in its name. 

Aron Salomon claimed that the debentures were a first charge in his 
favour to the extent of 5,000/. and interest on the assets of the company, 
the effect of which, if established, would be to leave little or nothing for 
the other creditors of the company. The unsecured debts of the com- 
pany amounted to over 11,000/., and there was an estimated deficiency 
of assets of over 8,000/. Aron Salomon maintained that he was not ~ 
liable to the creditors of the company. 

Vaughan Williams, J., being of opinion that the company was 
really merely an agent of Aron Salomon, made an order which, in effect, 
directed him to indemify the company so formed by him against the un- 
secured debts and liabilities incurred by or in the same name of the 
company during the time it carried on business. 

Aron Salomon appealed. 

Cases cited on the argument: 

For the appellant: In re George Newman & Co.'!; In re Bowling & 
Welby’s Contract”; In re Ambrose Lake Mining Co.6 

For the liquidator: Erlanger v. New Sombrero Phosphate Co. ; 
Adam vy. Newbigging'; In re British Seamless Paper Box Co.° 

Linbury, L. J.: This appeal raises a question of very great import- 
ance, not rd to the persons immediately affected *y the decision, but 








112 R. May, 148; [1895] 1 ch. 674; 64 L. J. ch. 407; 43 W. R. 483. 

712 R. May, 138; [1895] 1 ch. 663; 64 L. J. ch. 427; 72 L. T. 411; 43 W. R, 417. 
53 app. cas. 1218, 1236; 48 L. J. oh: 73; 39 L. T. 269; 27 W. R. 65. 

413 app. cas, 308 ; 57.L. J. ch. 1066; 59 L. T..267; 37 W. R. 97. 

17 ch. D. 467; 50 L. J. ch. 497; 44 L. T. 498; 29 W. R. 690. 

614 ch. D. 399; 49 L. J. ch. 457; 42 L. T. 604; 283 W. R. 783. 
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also. to a large number of persons who form what are called ‘one man 
companies.’ Such companies were unheard of until a comparatively re- 
cent period, but have become very common of late years. * * * * 
There can be no doubt that in this case an attempt has been made to 
use the machinery of the Companies Act, 1862, for a purpose for which 
it was never intended. The legislature contemplated the encouragement 
of trade by enabling a comparatively small number of persons, viz., not 
less than seven, to carry on business with a limited joint stock or capital 
and without the risk of liability beyond the loss of such joint stock or 
capital. But the legislature never contemplated an extention of limited 
liability to sole traders or to a fewer number than seven: in truth, the 
_legislature clearly intended to prevent anything of the kind ; for section 
48 takes away the privileges conferred by the Act from those members 
of limited companies who allow such companies to carry on business with 
less than seven members, and by section 79 the reduction of the number of 
members below seven is a ground for winding up the company. Although 
in the present case there were and are seven members, yet it is manifest 
that six of them are members simply in order to enable the seventh to 
carry on business himself with limited liability. The object of the whole 
arrangement is to do the very thing which the legislature intended should 
not be done; and ingenious as the scheme is it vannot have the effect 
desired so long as the law remains uualtered. This was evidently the 
view taken by Mr. Justice Vaughan Williams. 

The incorporation of the company cannot be disputed (see section 18 
of the Companies Act, 1862). Whether by any proceeding in the nature 
of a scire facias the Court could set aside the certificate, is a question 
which has never been considered, and on which [ express no opinion ; 
but, be that as it may, in such an action as this the validity of the cer- 
tificate cannot be impeached. The company must, therefore, be regarded 
as a corporation, but as a corporation created for an illegitimate purpose. 
Moreover, there having always been seven members, although six of 
them hold only one 11. share each, Aron Salomon cannot be reached 
under section 48 to which I have already alluded. As the company 
must be recognized as a corporation, I feel a difficulty in saying that the 
company did not carry on basiness as a principal, and that the debts 
and liabilities contracted in its name are not enforceable against it in its 
corporate capacity. But it does not follow that the order made by Mr. 
Justice Vaughan Williams is wrong. A person may carry on business 
as a principal and incur debts and liabilities as such, and yet be entitled 
to be indemnified against those debts and liabilities by the person for 
whose benefit he carries on the business. 

The company in this case has been regarded by Mr. Justice Vaughan 
Williams as the agent of Aron Salomon. I should rather liken the com- 
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pany as a trustee for him—a trustee improperly brought into existence 
by him to enable him to do what the statute prohibits. It is manifest 
that the other members of the company have practically no interest in it, 
and their names have merely been used by Aron Salomon to enable him 
to form a company and use its name in order to scr2en himself from 
liability. This view of the case is quite consistent wiih In re George 
Newman & Co. In a strict legal sense the business may have to be 
regarded as the business of the company; but if any jury were asked, 
whose business was it? they would say,.Aron Salomon’s, and they would 
be right if they meant that the beneficial interest in the business was 
his. I do not go so far 1s to say that the creditors of the company could 
sue him. In my opinion they can only reach him through the company. 
Moreover, Aron Saloman’s liability to indemnify the company in this 
case is, in my view, the legal consequence of the formation of the com- 
pany in order to attain a result not permitted by law. The liability does 
not arise simply from the fact that he holds nearly all the shares in the 
company ; a man may do that and yet be under no such liability as Aron 
Salomon has come under. His liability rests on the purpose for which 
he formed the company, and on the way he formed it, and on the use 
which he made of it. There are many small companies which will be 
quite unaffected by this decision. But there may possibly be some which, 
like this, are mere devices to enable a man to carry on trade with limited 
liability, to incur debts in the name of a registered company, and to 
sweep off the company’s assets by means of debentures which he has 
caused to be issued to himself in order to defeat the claims of those who 
have been incautious enough to trade with the company without perceiv- 
ing the trap which he has laid for them. 

It is idle to say that persons dealing with companies: are protected by 
section 43 of the Companies Act, 1862, which requires mortgages of 
limited companies to be registered, and entitles creditors to inspect the 
register. It is only when a creditor begins to fear he may not be paid 
that he thinks of looking at the register ;’and until a person is a creditor 
he has no right of inspection. As a matter of fact, persons do not ask to 
see mortgage registers before they deal with limited companies, and this 
is perfectly well known to every one acquainted with the actual working 
of the Companies Acts, and the habits of business men. Aron Salomon 
and his advisors, who were evidently very shrewd people, were fully alive 
to this circumstance. 

If the legislature thinks it right to extend the principle of limited 
liability to sole traders, it will no doubt do so with such safeguards, if 
any, as it may think necessary. But until the law is changed such at- 
tempts as these ought to be defeated whenever they are brought to light. 
They do infinite mischief; they bring into disrepute one of the most 
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useful statutes of modern times by perverting its legitimate use and by 
making it an instrument for cheating honest creditors. Aron Salomon’s 
scheme is a device to defraud creditors. 

Agreeing as I doin substance with Mr. Justice Vaughan Williams, I 
do not think it necessary to investigate the questio. whether the sc- 
called sale of the business to the company ought to be set aside. The 
only object in setting it aside is to obtain assets wherewith to pay the 
creditors, and this object is to be attained on sound legal principles by the 
order which he has made. In the event, however, of this case going 
further, I will add that I regard the so-called sale of the business to the 
company as a mere sham, and that, in my opinion, it might, if necessary, 
be set aside by the company in the interests of its creditors, although all 
the shareholders, such as they were, knew of and assented to the arrange- 
ment. They were simply assisting Aron Salomon to carry out his scheme. 
I cannot regard In re British Seamless Paper Box Co. as an authority 
against a rescisson of such a transaction as this. * * * * 

Lopes, L.J.: This is a case of very great importance and [ wish shortly 
to state my reasons for concurring in the judgment just delivered. * * 

The incorporation of the company was perfect, the machinery by 
which it was formed was in every respect perfect, every detail had been 
observed; but, notwithstanding, the business was in truth and in fact the 
business of Aron Salomon ; he had the beneficial interest in it ; the com- 
pany was a mere nominis umbra under cover of which he carried on his 
business as before, securing himself against loss by a limited liability of 
11. per share, all of which shares he practically possessed, and obtaining 
a priority over the unsecured creditors of the company by the debentures 
of which he had constituted himself the holder. It would be lamentable 
if a scheme like this could not be defeated. If we were to permit it to 
succeed, we should be authorizing a perversion of the Joint Stock Com- 
panies Acts. We should be giving vitality to that which is a myth and 
a fiction. The transaction is a device to apply the machinery of the 
Joint Stock Companies Act to a state of things never contemplated by 
that Act, an ingenious device to obtain the protection of that Act in a 
way and for objects not authorized by that Act, and, in my judg- 
ment, in a way inconsistent with and opposed to its policy and 
provisions. It was never intended that the company to be constituted 
should consist of one substaatial person and six mere dummies and 
nominees of that person, without any real interest in the company. The 
Act coniemplated the incorporation of seven iadependent bona fide mem- 
bers who have a mind and will of their own, and were not the mere 
puppets of an individual who, adopting the machinery of the Act, carried 
én his old business in the same way as before when he was a sole trader. 
To legalize such ‘a transaction would be a scandal. 
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But to what relief is the liquidator entitled? In the circumstances of 
this case it is, in my opinion, competent for the Court to set aside the 
sale as being a sale from Aron Salomon to himself, a sale which had none 
of the incidents of a sale, was a fiction, and therefore invalid; or to de- 
clare the company to be a trustee for Aron Salomon, whom Aron Salo- 
mon, the cestui que trust, was bound to indemnify; or to declare the 
formation of the company, the agreement of August 1892, and the issue 
of the debentures to Aron Salomon, pursuant to such agreement, to be 
merely devices to enable him to carry on business in the name of the 
company with limited liability contrary to the true intent and meaning 
of the Companies Act, 1862, and further to enable him to obtain‘a prefer- 
ence over other creditors of the company by obtaining a first charge on 
the assets of the company by means of such debentures. 

I wish to add that I am inclined to think a scire facias would go to re- 
peal the certificate of incorporation, but I express no decided opinion on 
the point. ® ° is | 

Kay, L. J.: After going fully into the facts of the case, and remark- 
ing that it was evident that throughout the transactions Salomon had 
been most carefully advised, the proceeding having been faultless in point 
of form, and after further alluding to the fact that Salomon had admitted, 
in cross-examination that he had‘said he would not have sold the business: 
for 50,000/., which, in his Lordship’s view meant that he intended to sell’ 
to nobody except himself, proceeded : 

It has been argued that this was a proper and legitimate proceeding 
under the Joint Stock Companies Acts, and that the result is 
strictly right and legal; that, if Salomon wished to trade with limited 
liability, the statute enabled him to do so; and that it does not matter if 
the other six signatories of the memorandum were in fact trustees for 
him, tor the statutes do not prevent that. I differ from this view abso- 
lately. The statutes were intended to allow seven or more persons bona 
Jide associated for the purpose of trade to limit their liability under cer- 
tain conditions, and to become a corporation. But they were not intended! 
to legalize a pretended association for the purpose of enabling an indi- 
vidual to carry on his own business with limited liability in the name of 
a joint stock company. The question—as was put to counsel during the’ 
argument—is whose was this business in fact after the formation of 
the company? There really was no attempt to deny that it was the 
business of Salomon. The pretended sale to the company was an utter 
fiction. The company had no funds or property whatever, except what 
it took under this alleged ’sale and 7/. payable on the subscription shares. 
It borrowed no money. The 10,0007. debentures were issued as fully 
paid as part of the nominal price. The only security for them was the’ 
value of the assets of the business, The company paid nothing to Salo- 
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mon for the purchase, they had nothing to pay with: There was no 
pretence of a bargain between the company and Salomon as vendor. 
There was no independent director to protect the company in the trans- 
action. In truth there was no purchase or sale at all. The business re- 
mained Salomon’s. He carried it on in the name of the company. 

It seems to me that relief might be given under either alternative 
asked in the counter claim. If the sale is treated as void, or formally 
set aside, the debentures must be cancelled, and, as Salomon says, he re- 
ceived 20,000/. in cash from the company, that and any other sum, if 
any, which the company paid to him as part of the price must be re- 
paid with interest at 4 per cent. That will amply provide for the out- 
side creditors. It was faintly suggested that there had been delay, and 
that there cannot now be a restitution of the property. 1 do not think delay 
«an be alleged while the company was being altogether managed and 
dealt with by Salomon himself. Until a liquidator was appointed in the 
winding-up the company had no independent existence. The point of 
restitution was guarded against by the sale of the assets being made by 
consent without prejudice. 

Reliance was placed in argument upon In re British Seamless Paper 
Box Co That was a summons by the plaintiff liquidator against 
four of the seven directors of the company under section 165 of the Act 
of 1802, to make them liable for misfeasance and breach of trust in 
accepting respectively 35, 80, 15, and 15 shares, and carrying out an 
agreement of 27 February, 1875. These directors seem to have given 
value for some of their shares. Some, and as I understood, those in 
question, were allotted to them by way of bonus. The agreement men- 
tioned in the summons was an agreement made before the formation of 
the company, between three persons, owners of certain patents, and Ben- 
nett as trustee for the intended company, for the sale to the company of 
the patents and certain machinery for 32,0001. The company was 
afterwards formed. Eight persons signed the memorandum, including 
the three vendors. Seven of these eight persons, including the 
vendors, were named directors. They all adopted the agreement and 
the allotment of shares which had been made. But these eight per- 
sons included some who were independent persons, and all eight ratified 
the proceedings which the judge found were perfectly bona fide. Some 
time afterwards other persons became shareholders. The Court of 
Appeal, agreeing with the late Sir George Jessel, M. R., held that there 
was no misfeasance, and that claim of the liquidator failed. 

That case differs from the present materially. This is not a claim for 
misfeasance. The liquidator here is proceeding on behalf of the credi- 
tors in the name of the company. In this case there were no independ- 
ent directors or independent shareholders. The wife and children of 
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Salomon were mere trustees for him of one share each, and the question 
is whether the transaction can be supported so as to enable Salomon to 
defeat the creditors and appropriate under the debentures the assets to 
himself. Mr. Justice Vaughan Williams has preferred the alternative 
of treating the company as agent for Salomon. This involves the inva- 
lidity of the sale at least in equity. If it were valid the business would 
not belong to Salomon. If there is any difficulty’in making Salomon 
directly liable to the creditors on the ground of the company being his 
agent, the creditors would equally be secured by treating the company 
as a trustee for Salomon. In either view Salomon must indemnify the 
company against the debts and costs. Or the court might declare the 
sale invalid, set aside the agreement and debentures, and order Salomon 
to repay the 39,000/., or that sum less the 10,000/. debentures with 
interest. In one or ther of these modes the company is entitled to be 
indemnified by Salomon against the debentures and the company’s debts 
and the costs. 
Appeal dismissed. 


———_—~ | 





DEY v. DAVIS ET ALS. 


(Middlesex Common Pleas, July 23, 1895.) 


Mechanics’ Lien—Consent in writing of 
owner.—The consent in writing of the owner 
under section 4, of the Mechanics’ Lien law, 
to charge his land with the cost of a build- 
ing, or repairs made by a tenant must be 
explicit. 

Whether the insertion of a dunt in a 


lease authorizing the making of alterationg 
constitutes such a consent in writing as to 
charge the land with a mechanics’ lien de- 
pends upon the question, whether the cost 
is to be borne by the lessor or the lessee, 
If by the former, the consent is sufficient, 


If by the latter it is not. 





Upon motion for non-suit in a suit against the owner on mechanics’ lien: 

Mr. Woodbridge for the motion. 

Mr. W. Strong. opposed. 

Ricz, P. J.: After the jury were empanelled and the plaintiff had sub- 
mitted his evidence and rested, the defendant moved to non-suit. ‘The 
account as to its items and pinta, and the fact that the work was done 
upon the property in question, were not disputed, and so by agreement 
of counsel, the jury were, directed to stand aside, and the question 
of law was reserved, whether the defendant's motion should be 
granted. It was stipulated that if the motion was not granted, judgment 
for the full-amount of the plaintiff's claim should*be entered. 

The whole question turns upon the construction of a certain paragraph 
in the lease between Davis, of the first part, and Brunberg and Rosental, 
of the second part. Davis, the defendant, is the owner of the property ; 
Brunberg and Rosental have a leasehold interest therein ; Dey, the claim- 
ant, a plumber, is the mechanic who did the work and furnished 
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the materials, and his account is charged against Brunberg and 
Rosental, the lessees, and not against Davis, the owner of the fee. It is 
claimed that Davis, the owner, is responsible, by reason of his consent 
to the erection of the building. 

The consent in question, contained in the lease, is in these words: 
“ And it is further agreed that the said party of the second part, shall be 
at liberty, and permission is given to them to alter, remodel, change, 
build up, construct and improve the premises hereby leased, and all 
buildings thereon, but the said buildings altered or improved, with alter- 
ations or additions made thereto, shall at the expiration of this lease im- 
mediately become the property of the said party of the first part, his 
heirs and assigns forever.” It will be observed at once, and I think 
that it is very clear, that it was the intent of the parties as expressed in 
this section of the lease, that these alterations or improvements or con- 
structions of buildings upon the premises, were to be at the expense of 
the tenant, and not of the landlord, because the lease provides that after 
its expiration, the alterations and additions shall become the property of 
the landlord, and this provision, of course, would not have been inserted 
in the lease, if the alterations were to be made at the expense of the 
landlord, because they would in that event have been his property 
already. 

Another clause in the lease is as follows: ‘And the said party of the 
first part for himself, his heirs and assigns further covenants and agrees 
with the said party of the second part, that the property belonging to 
him on said Peace street, and not hereby leased shall not be used for the 
purpose of Turkish or other public baths, or in any manner to interfere 
with the business of furnishing Turkish baths, which the said party of 
the second part intend to carry on upon the premises hereby demised,” 
which shows that the lessees were to engage in the business of furnish- 
ing Turkish baths, and the bill for this plumbing work was for fitting up 
the property for that business. 

As I read the lease, it rents the property to the lessees for the pur- 
pose of carrying on that business there, and it gives to them the right to 
make such alterations or additions to the property as they may desire, 
buat expressly provides that at the time of the expiration of the lease, 
such alterations and improvements shall become the property of the 
owner of the fee, and it nowhere provides or intimates that these altera- 
tions shall be done at the expense of the landlord. 

Section 4 of the Mechanics’ Lien Act, Rev. p. 659 provides, “ That if 
any building be erected by a tenant or other person other than the 
owner of the land, then only the building and the estate of such tenant 
or other person so erecting such building shall be subject to the lien cre- 
ated by this act and the other provisions thereof, unless such building be 
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erected by the consent of the owner of such lands in writing, which writ- 
ing may be acknowledged or proved and recorded as deeds are, and 
when so acknowledged or proved and recorded the record thereof and 
copies of the same, duly certified, shall be evidence in like manner.” 

The question to be decided is, what is the consent of the owner of the 
lands in writing as required by that statute? 

The Pennsylvania statute upon this subject is similar to ours and the 
Supreme court of that state, recently, in 1882, decided : ‘‘ Whether the 
insertion of a clause in a lease authorizing the making of alterations and 
improvements by the lessee constitutes such a written consent on the 
part of the lessor as to authorize the filing of a mechanics’ lien against the 
premises for such alterations and improvements under the provisions of 
the Act of August 1, 1868, (Pamp. L. 1168), depends upon the question 
whether the cost of such alterations or improvements is to be borne by 
the lessor or the lessee. If by the former, the consent is sufficient to au- 
thorize the filing of such a lien. If by the latter, it is not.” Boteler v. 
Espen, 99 Penn. State Rep. 313. 

And such also is the course of judicial decisions in this state. Asso- 
ciates of Jersey Co. v. Davison, 5 Dutch. 415; Hervey v. Gray ‘42 N. 
J. L., (13 Vroom) 168. ts 

This last case speaks of the lien law of Pennsylvauia being similiar to 
ours with reference to the question now before the court, and it follows 
the decision of the courts of that state construing the statute. See also 
Currier v. Cummings, 40 N. J. Eq. (13 Stewart) 145. 

Young v. Wilson, 44.N. J. L. (15 Vroom) 158, cited by plaintiff's 
counsel, is not, we think, in conflict with the views above expressed: In 
that case, there were other questions, such as fraud in the transfer of 
property for the purpose of hindering creditors collecting debts, which 
do not exist here. Besides, it appears by the third head note, that the 
consent, (which is not set forth in full in the opinion) showed by its 
terms that the expense was not to be borne by the licensee. 

In the case of Associates of the Jersey Co. v. Davison above cited, 
Mr. Justice Whelpley in delivering the opinion of the Court of Errors 
and Appeals used this language: ‘ The lien law as far as it operates to 
charge the lands of a party with a debt not contracted by him, or for his 
ultimate benefit, should be strictly construed. Such is the case when it 
is sought to charge thé lands in pursuance of a consent in writing, where 
it can be charged in no other way. The owner of the land who permits 
a building to be erected by another upon it, has this protection : until he 
consent explicitly in writing to have it become subject to the provisions 
of the lien law, his land cannot ’be held. The law exempts it until that 
consent is given, upon the plainest principles of natural justice, that one 
man’s property shall not be taken to pay another’s debts.” These addi- 
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tions which have been constructed in the present case, were and are for 
the benefit of the lessees. It is true that at the expiration of the lease by 
its terms the lessees cannot remove them, but must leave them upon the 
premises and then, by the terms of the lease, they become the property 
of the landlord ; bat it will be noticed, that during the running of lease, 
while the tenants may erect any buildings upon the premises or may 
make any additions to those already there, still, they get no deduction 
for it from the rent agreed to be paid to the landlord, and this clearly 
negatives the idea that the alterations or additions were to be at the ex- 
pense of the landlord. The language of Mr. Justice Green in the case 
of Boteler v. Espen above referred to, seems in this connection to be ap- 
propriate. He said: “There was no express stipulation that the ten- 
ant was to make the necessary repairs at his own cost. But he was to 
make them, nevertheless, and he was to do this in addition to paying the 
rent. There was no provision that the repairs should be made at the 
cost of lessors, or that they should be deducted from the rent, or that the 
rent should be made lower, on account of the repairs being made by the 
tenant. The whole amount of the rent was to be paid according to the 
terms of the lease, and all necessary repairs were to be made. They 
were not to be made by the landlord; they were to be made by the ten- 
ant without any such provision for reimbursement. We are of opinion 
that in such circumstances, the obligation of the tenant to pay the cost 
of the repairs, is as clear and undoubted as if words to that effect were 
incorporated in the lease. Had they been written in the lease, the case 
would have been the same as McClintock v. Criswell. But in legal 
effect, they are there. The obligation of the tenant to make the repairs 
includes the obligation to pay for them, It is his covenant, his act, and 
must be performed by him, and necessarily at his cost. Clearly, then, 
these repairs are not to be made at the cost of the lessors, and that being 
so, it follows, that the consent given by them, to their being made by the 
tenant, is not the unqualified consent which, as we have heretofore held, 
was essential to subject a building to the operation of a mechanic’s lien, 
under the act of 1868.” 

The New York cases are decided upon a statute entirely different 
from the one under consideration. By reference to the opinion of Judge 
Earle, in the case of Burkitt v, Harper, 79 N. Y. 275, it seems that by 
the New York statute, if any person is permitted by the owner of lands 
to build, repair, alter or improve them within Kings or Queens counties, 
the right of lien attaches. Such however, is not the law in this state. 
The motion for judgment of nonsuit is granted, as prayed for by Davis. 


Nore.—Judge Rice informs us that this opinion has been submitted to the Chief Justice 
and has his concurrence.—Ep. 
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WILLIAM L, BORDEN v. THE ATLANTIC HIGHLANDS, RED BANK AND LONG 
BRANCH ELECTRIC RAILWAY COMPANY, 


(Court of Chancery of New Jersey.) 


[Chancellor’s Chambers, Jersey City, June 22, 1895. Memorandum of Decision. ]} 


Electric Railway — Highways— Nuance 
—Injunction.—It has not been decided in 
this State whether or not the construc- 
tion of an electric street railroad with 
poles and wires along a country road, asdis- 
tinguished from a city street, imposes an 
additional servitude upon the Jand, 

This question being an unsettled one, it is 
doubtful whether any right of property in 
the owner of the land is affected by the con- 
struction of the line, and therefore the 
owner of the land is not entitled to a pre- 
liminary injunetion. 

One who asks to” an injunction against 
the obstruction of a highway or other nuis- 
ance of a public character, must show that 


he is about to suffer some direct material 
injury distinct in character from that which 
is suffered by the public generally. 

An electric street railway company ob- 
tained from a turnpike company permission 
to lay its rails upon its road, and obtained 
also the consent of the township authorities. 
It did not receive the consent of a certain 
number of the property owners, without 
which, it was claimed, it had no authority 
to build its railway. The road was not a 
city street, but a country road. Held, that 
the owner of land on the line of the road 
was not entitled to a preliminary injunction 
against the laying of the rails and setting 
up posts on his land in the road. 





On application for preliminary injunction, heard upon bill and affi- 
davits in reply. 

Mr. Henry M. Nevius for the motion. 

Mr. Daniel H. Applegate contra. 

Tae Cuance.tor: The bill was originally filed by several complain- 
ants, but at the argument of the present motion was amended by striking 
out all complainants except William L. Borden, who is now the sole com- 
plainant. He is the owner of property abutting upon a public highway, 
between Red Bank and Eatontown, which, prior to 1865, was a public 
country road. In 1865 it became the Red Bank and Eatontown Turn- 
pike, and was maintained as such under statutes incorporating the com- 
pany by which it was operated, P. L. 1865, p. 7; P. L. 1866, p. 293. 
The Turnpike Company acquired nothing more than the right of way 
for the turnpike, P. L. 1865, p. 10, § 11, and the right to eharge tolls in 
‘specified cases, excluding passage over the turnpike on business by the 
owners of farms which abutted upon it. In 1890, or thereabouts, the 
Turnpike Company abandoned the collection of tolls and the maintenance 
of its road, and the township authorities took charge of the highway as 
one of the public roads within their charge. In 1893 the legislature re- 
pealed the charter of the Turnpike Company, P. L. 574. This repeal- 
ing statute, after the words, “‘ be and they are hereby repealed,” which 
refer to the acts above mentioned, contains this addition: “ provided 
always, that nothing herein contained shall in any way effect any au- 
thority, permission or franchise to construct and operate a street rail- 
way, on, along or upon the road-bed of said turnpike which may have been 

20 











306 THE NEW JERSEY LAW JOURNAL. 


by said company granted, sold or conveyed prior to the passage of this 
act; but such authority, permission or franchise shall be as valid as if 
this act had not been passed.” 

Prior to this repealing act, under the act of 1887 (P. L. 240), relating 
to street railways within incorporated towns and boroughs in this state, 
the Turnpike Company, by its deed, essayed to convey to the defendant, 
which appears to have been duly incorporated as a street railway com- 
pany, its rights in such turnpike. | 

The defendant has obtained the permission of the township authorities 
to build and operate an electric railway over the road in question, but 
has not obtained the consent in writing thereto of at least one-half of the 
owners of property, in lineal feet frontage, on the road. 

The complainant contends that such consent by property owners is a 
condition precedent to lawful authority to construct a railway in the road 
in question under Chapter CCL of the laws of 1894 (p. 374), and that 
without such consent the defendant is without authority of law to con- 
struct and operate its proposed railway. On the other hand the defend- 
ant contends that such consent is not required in the case of its road. It 
claims support in this contention in Chapter CXCII of the laws of 1893 
(p. 342). 

The complainant is the owner of property abutting on the road. The 
proposed railway will pass over his land which lies in that road.. That 
land is subject to the servitude of the public road and the complainant 
cannot object to any use of the highway which is within the limits of 


that servitude If the railway be an additional servitude, no act of the’ 


legislature ean impose it upon his land against his will without providing 
for his compensation. If a law gives the defendant the right to build 
and operate such an additional servitude, it cannot avail itself of the 
right until it shall first make just compensation to the owner of the land 
either by agreement or through condemnation authorized by statute, and 
equity will restrain it from entering upon the land until that compensa- 
tion be made. 

If such a railway be not an additional servitude, and the railway com-. 
pany attempt to build it, opening the highway for that purpose, without 
first obtaining lawful authority to do so, it creates a public nuisance by 
rendering the highway wholly or partially impassable. Such a nuisance 
does not take property by imposing an additional burden upon it. It in- 
conveniences and annoys the public. 

An individual cannot ask redress against such a nuisance by injunc- 
tion, unless he suffers therefrom some private, direct and material dam- 
age, distinct from that which is suffered by the public at large. The 
mere fact that he uses the road more frequently than others of the gen- 
eral public and therefore suffers more from the nuisance than others, 
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does not present a distinct injury. Such injury is, in character, the 
same that other of the public suffer. ‘The difference between the indi- 
vidual referred to and the others of the public is only in degree of suf- 
fering. Redress against such a nuisance is had by indictment, by action 
instituted by the township authorities having charge of the road or by 
proceedings at the instance of the attorney-general. 

In absence of proof of special material damage, distinct in character 
from that which the public suffers, irreparable in character, the com- 
plainant cannot have the assistance of equity by injunction to restrain 
the creation or maintenance of such nuisance. 

Thus understanding the law, I am.of opinion that the complainant bie 
no standing in the present application for preliminary injunction, on the 
ground, merely, that the defendant proceeds with the disturbance of the 
highway without due authority of law. His case must rest upon a find- 
ing—(a) that the defendant is about to permanently impose an additional 
servitude upon his land, and thus take an interest in it without first 
making just compensation in virtue of legislative authority, or (b), that 
he is about to suffer some direct,.material injury, distinct in. character 
from that suffered by the public, which is to be deemed irreparable by 
the remedies’ which the law. makes available. 

Under the first of these propositions the complainant claims that the 
construction of a railway upon a country road is the imposition of ‘addi- 
tional servitude upon that highway, insisting, with much reason, that 
there is a marked distinction between the servitude of land for country 
roads and the servitude of land for city streets. 

The question presented by this claim has never been settled i in this 
state. The decision of the Supreme Court of Pennsylvania, in Penn. R. 
Co. v. Montgomery County Pass. Ry. Co., 31 Atl. Rep. 468, to which I 
have been referred rests upon the chatacter of the servitude imposed in 
the acquisition of lands for country roads, under statutes of Pennsylvania. 
We have no similar decision in this state, regarding the servitude im- 
posed under our road laws. The question therefor, as I have stated, is 
an unsettled one. Whether or not, then, the servitude exists is unset- 
tled and therefore in doubt, and it follows, it is doubtful whether the 
complainant has such a property right as he seeks to have protected by 
the preliminary injunction he asks for. 

It- has been reiterated in the decisions of our courts that in such a 
case a preliminary injunction will not issue. - Relief, if granted, is to be 
had at final hearing. 

Under the second proposition, the complainant does not allege facts 
which show that he is about to suffer some direct, material injury, dis- 
tinct in character from that which is suffered ‘by the public generally. 
The allegations of the bill rélate to injury and inconvenience in the use of 
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the road caused by the obstruction, which the work of construction of the 
railway and the existence of its rails after construction will cause. Such 
injury will be common to the entire public including the complainant. 
It is not a distinct, special injury to him. It is true, the bill contains 
the general allegations, ‘ that the building and conducting of said _rail- 
road upon the roadbed of said public highway will work irreparable 
injury ” to the complainant and his property and that necessary grading 
and excavations will work “irreparable injury ” to him, and, “ that the 
setting of poles in the sidewalks on the side of the road which is owned 
and which belongs to the property owners abutting said road will work 
‘irreparable injury ” to him, but such allegations lack the specific defi- 
niteness necessary to induce the action of the court. The precise injury 
which is special, distinct and irreparable in character must be sharply 
pointed out upon such an application as this, and be duly supported by 
the proofs, 
I will deny the motion. 





JOHN P. STOCKTON, ATTORNEY GENERAL, IN BEHALF OF THE STATE AND ON 
THE RELATION. OF GEORGE W., STILLWELL AND OTHERS AND SAID GEORGE 
W. STILLWELL AND OTHERS, COMPLAINANTS, v. THE ATLANTIC HIGH- 
LANDS, RED BANK AND LONG BRANCH ELECTRIC RAILWAY 
COMPANY, AND DAVID 8S. ARNOT AND OTHERS. 


Street Railways—Electric Railways— _ struction of its railway which are required 


Highways— Municipal Corporation— [Injunction 
—l. A street railway company having by 
grant recognized by the provisions of the act 
March 16, 1893 (P. L. 342), the right to 
construct and operate its railway upon a 
turnpike, is not exempt from the perform- 
ance of the conditions precedent to the con- 


by the act of May 16, 1894. 

2. The attorney general and abutting 
property owners, relators and complainants 
with him, are entitled to a preliminary in- 
junction to restrain the construction of such 
a street railway, if it shall got-comply with 
those conditions precedent. 





On order to show cause why preliminary injunction shall not issue, 
heard on bill and affidavits. 

Mr. John P. Stockton, attorney general, and Mr. Henry M. Nevius 
for the application. 

Mr. Daniel H. Applegate, contra. 

Tue CHANCELLOR: The attorney-general and the relators and com- 
plainants ask that the Atlantie Highlands, Red Bank and Long Branch 
Electric Railway Company be restrained from constructing 2 railway, to 
be operated by electricity supplied by over-head wires according to that 
which is known as the Trolley system, over that portion of the highway 
between Red Bank and Eatontown, in Monmouth county, which was 
formerly the Red Bank and Eatontown Turnpike lying within Shrewsbury 
township. 

The highway in question was originally a country road, laid out about 
a century ago, which subsequently, in 1865, by authority of a charter, 
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granted by the legislature (P. L. 7) was taken possession of by the Red 
Bank and Eatontown Turnpike Company, and thereafter was maintained 
as a turnpike and toll road until 1891, when the Turnpike Company 
ceased the collection of tolls and the maintenance of the road. By an 
act approved March 16, 1893 (P. L. 574) the charter of the Turnpike 
Company was repealed subject to the proviso, that its repeal should not 
affect any authority, permission or franchise to constract and operate a 
street railway on the road bed of the turnpike which might have been 
granted, sold or conveyed by the compauy prior to the passage of the 
repealing act ; but that such authority, permission or franchise should be 
as valid as if the repealing act had not been passed. The same day 
that this repealing statute was approved another statute was enacted 
entitled, “An act to authorize and regulate the construction of street 
railways upon turnpikes ” (P. L. 1893 p. 342', which provides, “ that any 
duly incorporated street railway company of this state may construct and 
operate a street railway upon and along the road bed of any turnpike 
company located within counties of the second class in this state, which 
shall have granted or conveyed such right or privilege to such street 
railway company,” and further that the township committee of a town- 
ship through the limits whereof such turnpike shall extend, may, upon 
petition and proof of such grant, locate the tracks of such street rail- 
way company, and, after such location shall have been made, the street 
railway company shall, in other respects, conform to the law concerning 
horse and street railways. 

The defendant corporation was organized April 6, 1895, under the act 
entitled ‘An act to authorize the formation of traction companies for 
the construction and operation of street railways or railroads operated as 
street railways and to regulate the same,” approved March 14, 1893, for 
the purpose of operating and constructing a street railway. A proviso 
in the first section of that act requires that no corporation created under 
the act shall enter upon a highway for the construction of new lines of 
railway or for the operation thereof without the consent of the body hav- 
ing control of the highways, or other governing body of the township 
into or within the limits of which such new line of railways is proposed 
to be extended. 

By an act of the legislature approved May 16, 1894 (P. L. 374) ens - 
titled “An act to regulate the construction and maintenance of street 
railroads in this state,” it was prescribed that “in addition to the pro- 
visions or restrictions now required by law, no street railroad shall from 
and after the passage of this act, be constructed in, over and upon any 
street, avenue, highway, land or other public place in any municipality, 
town, township, village or borough of this state except upon the consent 
of the governing body ‘of such municipality, town, township, village or 
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borough,¥which consent shall-only be granted upon a petition of the cor- 
poration desiring to construct” * * * ‘filed withthe clerk” * * 
nor until public notice of such application shall have been given by pub- 
lication in newspapers and by posting for fourteen days before the gov- 
erning body shall meet. The consent is to be by ordinance and not 
otherwise, and is not to be granted until there shall be filed with the 
clerk “ the,consent in writing of the owner or owners of at least one-half 
in amount in lineal feet of property fronting on such street, highway, 
avenue or other public place, or upon the part of such street, high- 
way, avenue or other public place, through which permission to con- 
struct, operate and maintain a street railway is asked.” 

On the tenth of March, 1893, six days before the repeal of its charter, 
the Red Bank and Eatontown Turnpike Company by its deed to the 
Eatontown and Long Branch Turnpike Company, éessayed to convey to 
the latter$company the right to construct and maintain along and upon 
the road$bed of the former company’s turnpike a street railway operated 
by horses, electricity or other power, and on the second of May, 1895, 
the Eatontown and Long Branch Turnpike Company by its deed pur- 
ported tojgrant to the defendant street railway corporation the right to 
construct its proposed railway over the former turnpike of the then de- 
funct Red Bank and Eatontown Turnpike Company. 

Subsequent to that deed the defendant company petitioned the town- 
ship committee of Shrewsbury township to locate the tracks of the street 
railway it proposed to build upon that road and such location was made, 
and thereupon, without having obtained the consent of the township 
committee or the consent of the owners of abutting property, the con- 
struction of the railway was commenced and was being pushed when it 
was stopped by the order to show cause herein. 

It may well be questioned whether any right was had in virtue of the 
deed from the Red Bank and Eatontown Turnpike Company. I do not 
find any statute which authorizes one turnpike company to grant to an- 
other turnpike company the right to construct and operate a street rail- 
way onfthe road bed of the granting company. The act entitled “An act 
relating to street railways withiu incorporated towns and boroughs in 
this state,” approved April 30th, 1887, (P. L. 240) authorizes the con- 
veyance of a portion of a turnpike within an incorporated town or borough 
and thirteen hundred yards out of the town or borough either way to a 
street railway company, to be operated by horses, and a supplement to 
that act approved March 31st, 1890, (P. L. 166) gives authority to a 
turnpike company to construct and operate a street railway upon its own 
road bed; but there is no act which permits one turnpike company to 
acquire the right to operate a street railway, or to operate a street rail- 
way, upon the road bed of another turnpike company. It is difficult to see 
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how a grant of such a right can have any validity. But that is not the 
question in this application. 

Assuming the deeds to have lawfully made the grant, so that under the 
act of 1893 (P. L. 342), the defendant company may construct and 
operate its street railway upon the former road bed of the Red Bank and 
Eatontown Turnpike Company, is it lawful for it to proceed with the 
construction of its railway, without obtaining the consent of the town- 
ship committee as the act under which it is incorporated requires, and 
without complying with the conditions precedent which the act of 1894, 
above mentioned, prescribes ? 

It is remembered, that the act of 1893, which permits the operation of 
a street railway over a turnpike when the turnpike company shall have 
granted such right of way, provides that after the township committee 
shall have located the tracks on the turnpike upon which the street 
railway is granted the right of way, the street railway company shall in 
other respects conform to the law concerning horse and street railways. 
The purpose of the act obviously was, not to make the street railways on 
turnpikes a privileged class. exempt from such requirements of the law 
as the legislature might be pleased to impose in the protection of the 
public and abutting property owners. They were to conform to the law 
applicable to all street railways. The grant gave them the right as 
against the grantor turnpike company to run upon the turnpike, in the 
location the township committee should designate, and nothing more. 

Before the defendant street railway corporation came into existence, 
before the deed to it and before the location of its tracks, the act of 
1894, to regulate the construction and maintenance of street railroads in 
this state, had been enacted. It, therefore, incorporated and took a deed 
from the Eatontown aud Long Branch Turnpike Company, with full no- 
tice and knowledge of that which under the act of 1894, it was bound to 
do before it could commence the construction of its railway. The act of 
1894 prescribes conditions precedent to the construction of any street 
railway upon a highway, which conditions are expressly declared to be 
additional to the requirements of law then existing. The statute, 
obviously, was intended to have universal application to all classes of 
street railways, and to prescribe conditions which must, in all cases, be 


complied with before the highways can be entered upon. Its scheme is 


not to repeal other conditions precedent, but to add to them. Its in- 
tended application to all street railways is emphasized not oaly by its 
unmistakable language, but also by necessary implication from its sec- 
ond section, which excepts from its operation railways whose locations 
had been theretotore granted and whose construction had theretofore been 
commenced ; but not those roads whose applications for locations were 
then pending. 
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I think that it is too plain to admit of: doubt that the defendant cor- 
poration in order to a lawful construction of its road must first comply 
with the conditions imposed by the act of 1894. 

Now, this being so, may the attorney-general have a preliminary in- 
junction to stay the construction until that statute shall be obeyed ? 

The statute of 1894 prescribed its conditions precedent for the pro- 
tection of the public and the owners of property abutting on highways 
through which street railways may be constructed and thereby it creates 
rights which are entitled to protection and imposes duties’ which must, 
in obedience to the law, be performed. 

In the recent case of The Inhabitants of the Township of Franklin v. 
The Nutley Water Company (Opinion filed July 15, 1895,) Vice-Chan- 
cellor Emery has discussed the principles that I think are here applica- 
ble. He reached the conclusion that the township of Franklin was en- 
titled to a preliminary injunction to prevent the Nutley Water Company 
laying water pipes in the highways of that township without its consent, 
such consent being by statute made a condition precedent to such work. 
He said : 

“For the full protection of the statutory rights of municipalities, a 
preliminary injunction is necessary, and in this respect the case rests 
upon the same basis as the right of the Court of Equity to interfere by 
preliminary injunction where a public company, under cover of statutory 
authority, attempts to appropriate the lands of another without comply- 
ing with the legal conditions precedent, either constitutional or statu- 
tory.” * * * * ‘Where the statutory right is clear, it seems to 
me it would imperil the public control of highways and deprive munici- 
palities of the powers and advantages intended to be given by statutes 
if, on the mere claim of right to oceupy the streets without consent, this 
court should decline to interfere pending the final determination upon 
the claim.” 

There can be no question that the attorney-general has at least an 
equal standing with the township committee, in the protection of the 
public right, and, I think, because there is a condition in the act of 
1894 that the consent of property owners abutting on the highway shall 
be had, that such property owners are accorded rights which they like- 
wise may have protected by the same instrumentality. The present ap- 
plication is by both attorney-general and property owners who also are 
a part of the general public. 

Without adverting to other questions discussed at the hearing, I will 
make ihe order to show cause absolute and grant the injunction sought. 
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STATE, BOWMAN v. BOROUGH OF CALDWELL AND NORTH JERSEY RY. CO. 


(New Jersey Supreme Court. Before Depue, J., Sept. 23, 1895.) 


Certiorari-— Electric Street Railway Fran- 
chise—Location of Poles and of Tracks—Mu- 
nicipal Corporation — Ordinance Hearing.— 
The fact that a certiorari has been allowed 
upon an ordinance does not preclude a mu- 
uicipality from passing another ordinance 
on the same subject. It ix at liberty under 
the rule of the Supreme court to consent to 
the setting asile of the former ordinance if 
this be necessary. 

Under chapter 172 of the laws of 1893 
and chapter 250 of the laws of 1894, the 
common council must give the parties inter- 
ested a hearing before passing the ordinance 
granting a location of the track of a traction 
company or street railway comyany. The 
hearing in the present case held to have been 


The location of the tracks and of the 
poles should be definitely fixed in the or. 
dinance. The policy of the statute is to 
give due protection to property owners and 
the precise location of the tracks and of the 
poles is a matter in which they are inter- 
ested and in which they are entitled to 
have the judgment of the governing body 
after a hearing. It cannot properly be left. 
to a committee or to the city officers. 

The ordinance considered in detail and 
declared not to be definite enough with re- 
spect to the location of poles. 

A writ of certiorari will not be granted on 
the application of an abutting owner if the 
indefiniteness in the location of the poles 
does not affect his land. 





sufficient. 


An application was made for a writ of certiorari to bring up an or- 
dinance of the Borough of Caldwell granting a location of tracks to the 
North Jersey Railway Company and fixing the location of the poles. 

Mr. Robert H. McCarter tor the application. 

Mr. Halsey M. Barrett, Mr. Thomas M. Provost and Mr. Joseph Coult 
for the defendants. 

Depve. J.; I am prepared now.to dispose of the application for a writ 
of certiorari that was argued before me last: week. 

In granting this certiorari, in order not to retard the construction of a 
public work, the Court is required to give a vonsideration that very 
rarely arises in other cases, and that is a consideration of the public in- 
terest; at the same time, the Court never ought. and I trust never will, 
refuse to exercise its power, or allow that consideration to control, where 
the question involved is one of a private right secured by legislative 
sanction. 

I have examined this ease with that view—first, to avoid, if possible, 
interference with the construction of this road. There is no need of 
making any judicial announcement that these electric roads have been a 
great public benefit. At the same time, it is well known to every one 
that it is a question of importance to the public that courts should see to 
it that they are restrained within their proper sphere, and do not inter- 
fere with the rights of private parties within the protection which the 
legislature has given them. | 

The first ground on which this writ. is applied for is that an ordinance 
granting a franchise by the same municipal body to the same company 
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_is now on certiorari in the Supreme Court. It is said that it not only 
ties up the action of the municipal body under that ordinance, but posi- 
tively restrains all official action of the municipal body touching the 
same subject. 

Now, the statement of the principle, I think, would be a demonstra- 
tion of the impossibility of its being recognized. The ordinance is there 
under review. The effect of that writ is confined within the scope of 
the record that it removes, and can only operate to restrain the further 
proceedings of the municipal body under that official record; it can go 
no farther; and it is competent for the official body to legislate on the 
same subject matter again. By a rule of the Supreme court adopted a 
few years ago, the defendant in certiorari, immediately on the’ return of 
the writ, has a right to come in and consent to a reversal, for the very 
purpose of preventing the writ of certiorari being used for the purpose 
of delay. Where the defendant is willing to-admit that his judgment or 
his proceedings are wrong, and consents to a reversal, which was the 
object sought by the writ, he is allowed to do it. The rule was one that 
grew out of the experience of the Supreme court with regard to the use 
of these writs of certiorari. It is a very salutary rule. It gives the 
party prosecuting the writ all he can possibly ask for in justice and fair- 
ness, and at the same time it prevents the use of the judicial proceeding 
for the purpose of embarrassing the rights of parties. 

If it be necessary, I will sign an order in pursuance of that rule, 
vacating this ordinance on terms of payment of costs. But it would 
seem to be almost a work of superogation; inasmuch as this ordinance 
supersedes the other, and I should not allow a writ to set on foot any in- 
quiry on that subject. 

The next ground on which this writ is applied for is that the common 
council gave to the parties that wished to be heard on the subject mat- 
ter of this ordinance no opportunity for a hearing. 

I said on Friday, when this case was argued, and it is fortified by the 
opinion of the Supreme court, that under the act of 1893 a hearing is to 
be allowed; and the justice and wisdom of that legislation is completely 
vindicated by the purpose for which the provision was..made; and the 
effect of it is to make the common council, sitting in their legislative 
capacity, give parties a hearing. 

The former policy was pernicious. Grants were made without much 
consideration, or with-that sort of consideration which very often is had 
before municipal bodies; and the result is that not only public interests 
have been seriously prejudiced by the loose methods in which these 
franchises are granted, but also the rights of private individuals have 
been disregarded. The necessity of a heariag is provided for by the 
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legislature, and it is held by the Supreme court that the municipal body 
is bound to afford it. 

But it appears in this case that there was a hearing. The affidavit of 
Mr. Bowman is not very precise. He says: 

“Deponent attended the meetings of the borough council. at which. 
action has been taken concerning the new ordinance. The only time at 
which a hearing was afforded was on the meeting of July 25th. On 
August 5th and 12th no hearing whatever was granted or allowed.” 

Looking at the record, it appears that not only was a hearing given, 
but also ample opportunity was given for all parties interested to have a: 
hearing ; and not only so, but a rising vote was taken. I read from the 
first page of the record before me: 

‘The chairman then invited remarks from those interested. 

** After all those interested had been given a hearing, and a rising 
vote taken, the council adjourtied on motion,” ete. 

Now, the only construction that can fairly be put on that language, 
and I so take it from an examination of these papers, is that the common 
council at this,meeting attended to their business, which was the hearing 
of objections. They heard everybody, they resolved, and they adjourned 
simply for the purpose of preparing an ordinance. Then the meeting 
after the ordinance was consummated seems to have been quite a lengthy 
meeting, and one in which the proceedings were conducted with consid- 
erable regularity. Mr. Bowman was present at that meeting, and made 
no objection. The common council had met, they had heard, they had 
reached that act which is the final consummation of the hearing; that is, 
the vote of those who were present. And when they met to consider 
the terms of this ordinance Mr. Bowman was present. He’ made no ob- 
jection; he asked for no further hearing, and they were not required to 
give him another hearing. Having heard the matter fully, and having 
apparently come to a conclusion on this subject, they were under no 
obligation to continue the hearing forever, or else the ordinance would 
never be passed. But inasmuch as on another point I will give an op- 
portunity for investigation into the facts, I will leave that to be investi- 
gated with the others. As the matter strikes me now,'I should not be 
willing to allow the writ on that ground. 

The next ground is much more formidable, and that is that this ordi- 
nance is not in conformity with the duties enjoined upon the common 
council by the acts of 1893 and 1894. 

I have said enough in regard to the legislative policy, probably, to 
make it unnecessary for me to repeat now that which controls my judg- 
ment in the course that I propose to pursue in relation to this cases 
There is no question that, however great the public convenience of those 
roads is, they may be made the means of doing serious injury to abutting 
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owners. Take the location of tracks in a narrow street, a business 
street, so that the tracks come so near the curbstone that the abutting 
owner is deprived of that right which every abutting owner has to 
utilize the street in front of his premises.to a reasonable extent for the 
parposes of his business. The construction of these roads very often 
results in an injury in that respect. 

Then I turn to the other subject, the location of poles. A great an- 
noyance,.and an injury to the value of property is sometimes effected 
by that means. 

Now, the legislature, while it was willing to grant to the public a 
franchise of this sort for their benefit, very carefully and very properly 
provided for the location of tracks, and it has also carefully provided for 
the erection of poles. The legislature has endeavored under these three 
acts, Chapters 75 and 172, laws of 1893, and Chapter 150, laws of 
1894, to make the enjoyment of this publi= easement as little onerous to 
adjoining proprietors as possible; and this being the policy of that act, 
the court has no diseretion to defeat it by denying a writ of certiorari. 

Now, I think, in the exercise of this power, the common council are 
under an obligation to make an effort to secure the rights of property 
owners. Every man has a right to know where these poles are to go. 
We all know what squabbles there were on that subject under the old 
rule; we all know that it gave rise to any amount of disturbances in the 
neighborhood, especially in the cities and their suburbs. That is a con- 
dition of things which the law sought to prevent. The object of the 
legislature was to ‘ fix the location.” What,is the meaning of that? 
The location of tracks, that they shall be fixed in a definite place; the 
location of poles in a definite position. So that when the common council 
exercises its judgment about the property of A, B, C and D, where the 
poles may be properly located, in such a way as to do the least injury, 
it is a duty that ought to be very carefully performed; and when it has 
performed that duty the owners of the lands affected ought to know 
where the poles go, and the matter ought not to be left either to subse- 
quent adjustment by the common council, nor to that sort of adjustment 
which was resorted to in the past, and which sometimes amounted almost 
to force, in the location of poles. 

Counsel say that the common council has passed an ordinance grant- 
ing the franchise and locating the tracks, and they may by a subsequent 
ordinance locate the poles. Now, it is not necessary for me to intimate 
any opinion on that subject, but the infirmity of this ordinance is that 
they have legislated on that subject without definitely fixing the location 
of poles. They have, it is true, added a certain provision with regard 
to disputes. But when the common council once pass this ordinance, 
they have no power to settle any disputes, except to see whether the 
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ordinance has been complied with. The ordinance should be made so. 
definite that every abutting owner would be able to know exactly where 
the poles in front of his property are to be located. , 

Now, in this case the ordinance is defective : 

‘‘ The poles to be used for the equipping of said railway for operation 
by electricity shall be of iron or steel, similar to those used by the Con- 
solidated Traction Company within the city of Newark for such pur- 
pose.” 

(I see no objection to the description of the poles.) 

‘* Said poles shall be at least 20 feet above the surface of the ground, 
and shall be placed along the side of said avenue, adjoining the curb 
lines, and shall be placed opposite each other on both sides of said ave- 
nue. The first of said line of poles shall be located 100 feet westerly of 
the easterly end of said railway within the borough of Caldwell from the 
township of Caldwell, and the distance between said poles shall be 125. 
feet.” 

(That is definite.) 

‘« Provided, however, that where such location of a pole would bring 
the same within the line of any cross or intersecting street or highway,. 
the said pole shall be erected at the curb line of said cross or intersect-. 
ing highway, and in that case the distance between said pole and the 
pole nearest to it on the east may be a distance greater or less than 125 
feet, as may be required by reason of locating said pole at the curb line 
of said cross or intersecting street.” 

Now, that makes the preceding location indefinite, and it brings about 
just exactly that condition of affairs which the legisiature intended to- 
prevent ; that is, a controversy with regard to where the poles shall be 
placed. On which side of the street are they to be located? Who is 
the judge, the men who came there to put them up? They generally © 
do, unless the abutting owner, or persons interested in the matter, make. 
resistance ; and they generally do it in a very summary manner. What 
is meant by greater or less distance? It may be a distance greater or- 
less than 125 feet, as may be required by reason of the locating of the 
poles. Who is to settle that, the men who put them up? the superin- 
tendent of the road? Why, the very evil the legislature endeavored to 
remedy is left by this; that is the uncertainty incident to which are the 
disputes already referred to. Now, the common council may, if this. 
ordinance is legal, fold their arms. They have made the grant of fran- 
chise; they have purported to regulate; they have fixed the location 
of tracks and poles. 

Again, in the granting of powers with respect to the location of poles, 
the ordinance says : 

‘In ease the location of any pole or poles shall be objected to by the 
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abutting property owner, the location of such pole or poles shall be fixed 
and determined by the mayor and common council of the borough of 
Caldwell, or such committee of the same as shall be in charge of the 
streets and highways of such borough, and upon the application of said 
company, said committee shall cause stakes to be driven, locating said 
pole or poles.” 

Now, I consider that does not cure the infirmity of this ordinance. If 
the ordinance had been precise, and not loose in the execution of the 
power delegated to the common council, that would simply be an extra 
judicial act on the part of the common council, and one that it might very 
properly exercise, to endeavor by the action of the common council to 
intervene to adjust disputes. But they have no power by ordinance to 
leave the matter in such a position that the intervention of the common 
council is necessary. 

Now I go on: 

“The rails to be used for said tracks shall be street railroad girder 
rails with flange top, of the weight of 85. pounds to the yard; and the 
said company shall, before commencing the work of constructing their 
plant, present to the mayor and common council a detailed plan and map 
of such proposed construction, showing the style and location of the 
poles and the distances between the same.”— 

(That is what ought to be done in the body of the ordinance.) 

‘¢ And also the style and construction of the cross-over at the terminus 
of said line.” 

All that should have been done in connection with-the ordinance ; and 
if the ordinance is valid, the reservation of this sabsequent control would 
probably be a matter of comparative indifference, but it cannot cure the 
fault there is in the ordinance, and I should have no hesitation whatever 
in granting this writ, if it appeared in this case, as it does not, that any 
one of these prosecutors would be affected by the infirmity of the loca- 
‘tion of these poles, From the township line, the beginning corner, to 
the first cross street, there is definiteness enough in this ordinance to 
make the allowance of the writ improper; but it appears that beyond 
the first cross street the uncertainty affects the entire location of the 
poles to the other terminus of the railway proposed to be located. If 
these prosecutors are the owners of lands abutting on that portion of the 
street that is beyond the first cross street, then, in my judgment, this 
ordinance is imperfect and defective in a very material respect. If they 
be not lot owners on that part of the line of. this railroad to which this 
uncertain, go-as-you-please sort of an arrangement applies, they have no 
reason to complain. 

I will grant a rule to show cause returnable one week from to-day, 
with leave to take evidence on both of the points to which I have di- 
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rected my remarks, the question of the hearing and the question of the 


location of the poles. 
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There are two other questions that I have not noticed. One was that 
there was no grant of franchise. It is not necessary.. As I understand, 
the application is first made to the secretary of state, and on filing cer- 
tain papers with the secretary of state, the company becomes a corpora- 
tion. It would be impracticable to incorporate in every municipality 
and every township, creating a multitude of corporations, instead of one 


single body. 


The other point is that the eatition was uncertain. It was not. 

Mr. McCarter.—Your honor will grant the rule with a stay ? 

The Court.—Yes, and if I grant a writ I will grant it with a stay. 

The hearing was thereupon adjourned until Monday, September 30, 
1895. On that day a writ of certiorari was allowed returnable October 
20, and to be argued at the November term. 





MISCELLANY. 


BOOK NOTICES. 

‘fue History or Eneuisn Law, BEFORE 
THE TIME OF Epwarp I, by Sir Frederick 
Pollock, Bart, M. A, LL. D. Two Volumes, 
Cambridge: at the University. Press. 
Boston: Little, Brown & Company, 1895. 
Royal octavo, pp. 678, 684. 


To a lawyer who is constantly ‘eijige’ 


in trying to apply. the law to the business 
affairs of the present day, it may seem as if 
the history of the English law before the 
time of Edward the First were a matter of 
little practical interest. Glanvill and Brac- 
ton have nothing to say upon the questions 


that he has to answer, and the legal doc- 


trines of the early part of the middle ages 
can have no application to the practical af- 
fairs of the end of the nineteenth century- 


Even if this were true it would be interest- | 


ing to every lawyer who is not merely a man 
of business to learn some of the results of 
the patient investigations that have been 
made during the present century into the 


origins of the procedure and principles of 
the common law. One result has been to. 


make it plain that the-study must begin 
with a much earlier period than that which 
is made familiar to us by Blackstone or even 
Reeves. Reeves, indeed, writs of the laws 
of the Saxons, and Mr. Finlason, in his in- 








troduction, tries to show how these were af- 
fected by the Roman law established among 


‘the ancient Britons, but Reeves and Black- 


stone had few original sources of knowledge 


of the law prior to the time of Edward I- 


Since their time the labors of the Record 
Commissioners, the Camden, the Selden, and 
other societies have unearthed the treasures 
of the records of the Royal eourts and of 
the Manor courts in every part of England, 
and men have been able to see the actual ap- 
plication of the law, the operation of the 
courtsin the twelfth and thirteenth cen- 
turies, and in the same way the charters and 
law books of earlier times have thrown 
light upon the Norman and even the Saxon 


| laws, and the modern methods and historical 
| investigation have enabled us to determine 


with some degree of accuracy how and 
when the influence of the Roman law came 
to modify the native customs. — 

Many of these materials have been ex- 
amined and many of these questions have 
been discussed already in this country and 
especially by Judge Holmes, Prof. Thayer, 
Prof. Ames and Mr. Bigelow in their books 
and in the Harvard Law Review, and the 


ground that these have occupied, the auth- 


ors of the present book pass rapidly over. 
Rut a large field is still open to them, and 
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they have worked it thoroughly, and they 
have arranged in order the results of all 
these studies, and have made it clear even 
to the most practical man the important bear- 
ing they have upon the legal questions of 
the present day. 

The work is divided into two parts. In 
the first the authors have drawn a sketch 
“of the general outlines of that part of Eng- 
lish legal history which lies on the other 
side of the accession of Edward 1.” And in 
the second, they “have tried to set forth at 
some length the doctrines and rules which 
prevailed in the days of Glanvill and the 
days of Bracton, or in other words, under 
Henry II, his sons and his grandson.” The 
chapters of the *‘ first book are allotted to 
various periods of history, those of the sec- 
ond to various branches of law.” Many of 
these branches of the law relate to the ten- 
ure of the land and even to the “ sorts anJ 
conditions of men” and their social and 
political position, but nearly half of the 
whole work is occupied with the discussion 
of the doctrines of ownership and possession, 
contract, inheritance and wills, marriage, 
hasband and wife, infancy and guardianship, 
crime and tort, process, pleading and proof. 
In all of these are found matters of practical 
importance and some of the discussions, that 
of marriage, for example, throw much light 
upon subjects of vital interest at the present 
time. 

The doctrines and the language of the 
common law on all these subjects have come 
down to us from the early times, and in 
order to understand them we must study 
their origin and their growth, and become 
familiar with the ideas of the people with 
whom they grew up. It is interesting 
therefore and important to explore the field 
opened by these volumes, and we shall refer 
to them again. 


Hanp Book or THE Law oF Sams, by 
Francis B. Tiffany, author of Death by 
Wrongful -Act. St. Paul, Minn.: Wess 
Publishing Co., 1895, pp. VII-348. $3.75. 
Sir Edward Coke in the title of his Com- 


mentary upon Littleton, was careful to add 
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**not the name of the author only, but of 
the law itself,” and Mr. Tiffany might well 
have followed his illustrious example and 
made it clear that when he describes him- 
self as author of Death by Wrongful Act, it 
is a treatise and not an actual homicide to 
which he refers. Fortunately his name and 
his book are too well known for the appar- 
ant self-accusation in this title page to do 
him any serious harm. 

This volume is one of the new “ Horn- 
book Series ” of elementary treatises on the 
principal subjects of the law. The plan of 
these books is to furnish (1) a succinct 
statement of leading principles in black 
letter type, (2) a more extended commen- 
tary elucidating the principles, (3) notes 
and authorities, (4) problems and hypotheti- 
cal cases to test the student’s knowledge- 
This book is prepared upon this plan, and 
contains all the features of it except the 
last. The arrangement of the subject is 
based, the author says, upon that of Benja- 
min, and the statement of rules has been 
taken, with the necessary modifications, 
frem the English Sale of Goods bill, drafted 
by Judge Chalmers, which is the basis of 
“An act Codifying the Laws of Sales of 
Goods (56 and 57 Vict. Ch. 71). 

The statements are concise, clear and for 
the most part accurate. The commentaries 
which follow the statements explain the 
rule and show its application, giving briefly 
the history of it and the reason for it, with 
references to the leading cases, and the notes 
give further references to the authorities. 

The book presents in due order and proper 
form the results of discussions which have 
been going on for many years on this im- 
portant subject. For one familiar with the 
long discussions it is a pleasure to read these 
definite rules and clear explanations of their 
meaning and effect. For students the book 
will serve to show the whole region to those 
who will as well as those who will not ex- 
plore it for themselves, and to busy practi- 
tioners it will furnish the definite and par- 
ticular information which they need, with a 
reference to the leading cases and the latest 
good authorities. 
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